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saetion 23 of artiole V of the Conautitution of Texus
providess

“Thiere shull be eslected by the -ualified voters
of each county a sheriff, who shall hold office for
& tora of two years, whoee cuties, and perquisites,
and feen Oof uffice, shall be presoribed by the Lex-
islature, and vacanoies in whose offige shall be
filied by the Commissioners' Court until the next
general eleotion for gounty or state offiocers,.”

This constitutional ooczmand to the eocuziusioners!
court to fill) vacanocles in tre offioce of sheriff is exbodied
in Arsiole 2305, Revised Civil Statutes, which reads;

*The Ccurt shall have power $to fill vacancies
in the offlice of: County Judge, County Clerk
sheriff, County Avsorney, County Treasurer, éonnty
Surveyor, County Hide Inspector, issessor of Taxe
e, Collsctor of Taxes, Justices of the feasce
Constatles, and Qounty Superintendent of Public
Instruwtion, 3uch vecancies shall be filled by
a majority vote of the members of said Court, pre-
sent and voting, and uhe person choesen shall hold
office unti) the next general election,.”

Thav a vacancy will exist in the offios of sherifs
of Aragsas County on January 1, 1941, is estadlished under the
cases of State v, Cocke, 54 Tex, 482; kaddox v, York, 54 3.4,
243 93 Tex, 295; and Do s v, 3tate, 17 S.i. (L4} 81, 19 S.%.
{24) 57¢.

In ths kaddox case, affirmed by the Supreme Court,
the Court of 0ivil Appeals deolared;

“But as the sheriff-elest was eatitled, upon
Ruallifying,to hold the offies for a terz of two years,
whatever prevented him from doing so oreated a c¢ons-
truetive or virtual vaocanoy in of'fice for his entire
term, whioch was as effeotual, under the Coastitution,
a8 a literal vacancy would have been, had he died after
qualifying and taking possession of ths offioce,”

The Lobkins case involved the death ¢f tie gherirft-
cloot on Leoexmber 12, 1928, after the general elsciicn and be-
fore the commencement of the term to which he was sleoted.

In two opinions Ly the Fort .orth Court of Civil Ap-
peuls it was held that a vaocanoy existed in the urfioce on Jaauary
1, 1929, Judge Counor saying in the secomd opinilon;
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*The opiulon {the prior opinion by the aume
Qourt} ex ressed the conc¢lusion, which we yeot re-
tain, that the wvaoancey existed in the office of
ahor{tr for the tors Leginning January 1, 1929,
which the coommissioners’ ocourt was authorized to
£fill., « +» Suoh conolusion has bean strengthened
by a recousidsration of the cames of State v,
Cocke, 34 Tex, 482, eund xaddox v, York, £l Tex,
Civ, Appe. 822, B4 S5.%e £4, and by the language
of the Suprems Court in dlnpoaing of thoe certifi-
cate aof dissent presented in the latier cass.

See Maddox v, York, 98 Tex, 78, 55 S.ie 1133,"

Seotion £3 of Article V of the Gopstitution and Arti-
ole 23585 of the Resvised Civil Statutes manifestly ocontemplate
that the commissioners? oourt itself shall fill & vecancy in the
offioe of sheriff. Moreover, there is no conatitutional or statu-
::r{ provision for or suthnr{antion of a special eleciion in such
stancs,

Artiocle 2963a, Vernon's Annotated Civil Statutes (Acts
1033, 43x8 lLag., g. 3, Jhe 3) purports to provide for spesial
elsations and Jeoction 3 of the Ast, were it made applicadls to
the offiee of sheriff and otherwise valid in relatiom thersto,
expressly descrides the situation before us,

There is, howsver, an sRtire omission in the iot,

Section 1 somsences “where spscial elections are authorized by
thin'Aot,” but we search in vain smang 1t¢s provisions for any
special elestion which it authorizes, Section £ says, "whers
vaounglies which are to be filled by slsction cocur in a c¢ivil
office” -« gection § says, "whers an offieer, holding an offioce
ths vacanoy of whioh is to be filled by eslection” -~ and thus
throughout the iAot

, It is, sherefore, sufficient tc say, whatever the ef-
feot of Article 2983s, that it eannot apply to the affice of
sheriff dbesause it is not one “the vaoaney of which 1is to be
fi1lled by election,”

In Wimm 'O Glﬂll'. 8” 8.;- 95?. 960. it whs ﬁe"
slared;

*There is, however, no inhereant right in tie
people, whether of the State or of some partioular
aubdiv{nion thereof, to holé an election for any
purpose. J3uch action must be on authority ocanferred
by law, $ RoCoela,y Po 989, $ 1z2,."

It was said in Countz v, kitohell, 38 o.ue (id) 770,
774, (Couuu, Of ADPe)?
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"It is immaterial t.at there was a full
and fair expression of the voters of the pro-
posed distriect, as there can be no valid elee-
tion if the same has not been canlled by law-
ful authoritye. The rule on this guestion s
thus stuted inCys. vol, 18, pe 3175 'There ocan

ba no wvalid eleotion without some lawful au.
thority behind it, The right to hold an slee-
tion ocannot exist or be lawfully exereised with-
out express grant of power by the Constitution

or Legislature,”
And in Stephens v, Dedda, 843 S.%. 710, 71&;

w]f, however, the trustees make an order
for an elsstion not authorised by the Gonstitu~
tion anéd laws and for & pose ot redognized
by the law as within Sheir power, iV was aimply
a aullicy.*

You are, therefore respeatfully alvised that there
s no authority in law for the sommissioners! cours of Aransas
Gounty S0 ¢all a speeial election to fill the vacaney in the
166 of sheriff of such eounty whioh will exist on the lat
of January, 1941, The vacaney in suwoh offiee must be fillsd
pursuant so Sestion 23 of Article VY of the Constitution and
Article 2358 of the Revised Civil Statutes,

Yours vary truly
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